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OTIJIABJIEHUE

BCTlel/lTeJll)HOe CIIOBO ...t

TIPEIMHCIIOBHE ...........ceoeviiiiiiieeiieii ettt et et eeaesaa e esve s

I'haga 1. «KopnopaTtusHas BoiiHa» KaK 3epKajo

POCCHUICKOTO MPABOCYIIMET -.......eenvveeneeieneeesiieeaneeesaaeesnteeanseesnseeanseesneesnneeeseeenes
B maHHOI1 r1aBe Mbl pACCMOTPUM, KaK 00U «KOPIOPATUBHOI BOMHBI» Iepe-
teknu B [Ipesuanym BepxosHoro Cyna P® u mpeBpatninch B 601 3a cripa-
BEJIMBOE IIPaBOCYIME.

I'naBa 2. «Bbl 10/uKHBI BECTH ce0s J0CTOIHO», nian Kak nnorna
COBET OIMYCTUTH PYKH TOXKE MOXKET IIOMOYb MOOEUTb.....................o.........
B maHHOI1 r1aBe MBI pPACCMOTPUM, KaK COBET OBbITh «MY>KECTBEHHBIM» 1 COLJIa-
CHUTBCS C TEM, UTO «y3KE€ BCE PEILIECHO Y HYKHO CMUPUTHCS» , JTUIIb «pa3Bsi3all
HaM pykn» B 3acenanuu [1pesnanyma BepxosHoro Cyma P® u kak MbI cripa-
BUJIMCh C CYIIIECTBOBABIIMMU B TO BpeMsi OObIYasIMU HAI30PHBIX MHCTAHIIUI
WTHOPMPOBATH 3asIBUTEJICH U MX MTPOLIECCYaIbHbIE ITpaBa.

Inasa 3. Bniepen, 3a npaBoByIo onpe/ieieHHOCTb, Wil Kak oTcTosITh

cnpaBeIMBOCTDb NPU nomoiny 3uanus Koncruryuun PO

U €BPONEHCKUX MPABOBBIX CTAHIAPTOB .......cccvvveeeieiriaaniieaieeaneeeeeeeeneeaeeeenes
B maHHOI r1aBe MbI pacCKaXeM O COOBITHUSIX, IIPOM3OIIEIIINX TTOCIe 3acea-
uus [pesunnyma Bepxoaoro Cyn P®D, o mepencke ¢ KOHCTUTYLIMOHHBIM
Cynom P®, a Takxe 0 TOM, KaK MbI «CIy4aiiHO» OKYHYJIMCh B TOKTPUHATIbHBIA
CITOp O CyIeOHOM ITPaBOTBOPYECTBE M Kak HaM EBporia rmomoria.

Inasa 4. Ilem nocturaempl, wid J{opory OCHIMT UAYIIMIA. ..........................
B naHHOI r71aBe MbI OMKILEM MOCIEAYIOIINE COOBITHS ¥ TO, KaK HAIIIK I1e-
PUIIETUU B MTOTBITKE OTCTOSITH CIIPABEIIMBOCTD U MepeHecTH crop B KoHc-
TuTyLMoHHbI Cyn PO Bce ke yBeHYATNCh YCIIEXOM.

InaBa 5. JIucKyccus KaK JYYIIHiA CIOCOO0 MOATOTOBKM .................c.cocuvvne...
B maHHOI r1aBe OMKUCHIBAIOTCS HAIIIM TOTMBITKY Cpa3y e HayaTb FOTOBUTBCS
K cinymannio B Koncturynnonnom Cyne PD, a Takke To, Kak Hallle KeJaHue
MOATOTOBUTHCS K MPOLECCY OBUIO YaCTUYHO PeaM30BaHO MPOIOJIKEHUEM
JMOKTPUHAIBHOM TUCKYCCUM M KaK ITOSIBUJIMCH HOBBIE 3asIBUTEIM, OCTIapH-
Baiue cT. 389 I'TIK P® B Konctutyimonnom Cyne PD.
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InaBa 6. Bopb0a 3a cipaBeLIMBOCTD, 32 CIPaBEJIMBOE NPABOCYAHUE,

3a cy/ieOHyI0 PoIeaypY, KOTOpas He JOMyCKaja Obl MPOU3BOJIA ............... 101
B maHHOI TJ1aBe OMUCHIBAETCS, KAKOM «CIOpIpu3» KOHCTUTYLIMOHHOTO
Cyna P® Ham mocTajcst B Harpy3Ky ¢ MPUHITHEM HaIIMX Xajao0 Ha cT. 389
I'TIK P®, a Tak:ke oOKOHYaTeIbHAsK ITOATOTOBKA M JAETCS KPaTKOe OIMCaHue
Hauaja cyaeoHoro npoiecca B KoncruryimonHom Cyne PO.

InaBa 7. ITouemy cratbsa 389 I'TIK P®D nporuBopeyut

KoHeTuTymin P? ... 118
B naHHOI#1 I71aBe Mbl YaCTUYHO IMOKAXeM BBICTYILICHUS MpeacTaBUTENe
sagButeneil B Koncruryunonnom Cyne P®D, kacaroinecss Borpoca KOHCTH-
TyuroHHOCTH cT. 389 I'TIK P®. B x0/1e 3THX BBICTYIUIEHMIT ObLIY TOTHSITHI
BOITPOCHI ITPOLIECCYaTbHOM (hOPMBI, €AMHCTBA CYIeOHOIM ITPAKTUKHU, IPeIIe-
JIEHTOB, HEOTIPOBEPKUMOCTH CYAeOHbIX pelneHuit, mo3unuu ECITY u T.1.

Inasa 8. Kak npencraBurei rocy1apCcTBEHHBIX OPraHOB, MPHUHSBIINX

u nogmucasmmx I'TIK P®, nokaspiBajm, 4T0 3aKOHOAATEIb HE OTBEYAET

3a ommOKu BepxoBHOro Cyma PD ..o, 146
B naHHOI# r1aBe Mbl KpaTKO OIMIIEM BBICTYILJICHUS TIPEACTaBUTEIICH TOCY-
NApCTBEHHBIX OPraHOB, IMPUTJIALLIEHHBIX JIULL, SKCIIEPTA U 3aKIIOYUTEIbHbIC
BBICTYIIJICHUSI YYaCTHUKOB Ipoliiecca. be3ycioBHO, 3TU BBICTYIUICHUST UH-
TEePECHBI, TTOCKOJILKY OOPUCOBBIBAIOT HE TOJBKO UMEIOLIYIOCS CUTYaLIMIO
(de legata), HO M conmep:KaT MPEAIOJOXKEHHS O TOM, KaKO T0JKHA OBITh CHC-
TeMa MPOBEPOYHOIT MHCTAHIIMU B TPAXKIaHCKOM CYIOITPOU3BOICTBE (de lege
ferenda).

I[naBa 9. «A HAMIOCTEMOK 5T CKAKY ..o ..ovovvieviiieieeeeeienrentereereeteeeeeneeseessesenas 161
B 2T0ii r1aBe MPUBOISTCS 3aKJIIOUUTEIbHBIE BHICTYIUICHUS YYAaCTHUKOB
KOHCTUTYLIMIOHHOTI'O CYJIOMPOM3BOICTBA, MPpo3ByYaBIne 22 Hossops 2006 .
AKTyaJbHOCTb HEKOTOPBIX BBICKA3aHHBIX MBICJIEH He MPOCTO He MoTepsiia
CBOETO 3HA4YEeHMSI, a, HA00OPOT, elle OOJIbIlIe BO3pOca.

Ihapa 10. Ornamenue nocraHosienns Koncturyuonnoro Cyna PO ... 174
B 3Toi1 r1aBe MbI pacKpoeM Hallle BOCIIPUSITUE OIJIallieHUsT IIOCTAHOBICHUS
Koncturyimonnoro Cyna P®D, koropoe cocrosiiocs 5 despais 2007 1. u -
J1och Oostee royropa yacoB. [Topoii oraieHue nocraHoBieHuss KoHcturym-
onHoro Cyna P® o Hakay sMOLIMi TPEBOCXOANT AaKe CyAeOHOe 3aceIaHue.

Inasa 11. O Tom, kak OAO «HmkHeKaMCKHe(TEXHM» PELIAIO0

npoodJieMy ucnoJiHeHus noctaHosJeHus: Koncturymuonnoro Cyna PO ....... 195
B 3T0i1 KOPOTKOIA IJIaBe MBI PACCMOTPUM IIPOOJIEMBI, CYILIECTBOBABILILE C KC-
nojHeHueM rmoctaHosiaeHus Koncrturyunonsoro Cyna PO y OAO «Hux-
HeKaMCKHeMTeXUM», U TO, KaK OHU ObLIN OBICTPO 1 3((PEKTUBHO PEIICHDI.
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Inasa 12. Kak Heucno/HeHne MOCTaHOBJIeHHS] KOHCTUTYIIMOHHOTO

Cyna P® nomorio (h)opMHPOBAHHIO BAXKHBIX MPABOBBIX MO3UIIMIA

BTOTO CYIMA ...ttt ettt 198
B aT0i1 T1aBe MBI pACCMOTPUM MPOOIEMY HEMCIIOTHEHUSI PEIIEHUI Cy10B
KaK CTPYKTYPHYIO MpoGiieMy, a Takke HeCIpaBeIIMBOCTh B OTHOLIEHUH
OAO «XakacaHepro», KOTopoe J0 3TOT0 BbIMTPajio BMecTe ¢ HaMu B KoH-
ctutyiiionHoM Cyne P®D, — HecripaBeUTMBOCTh, MUMO KOTOPOIi MbI HE MOTJIN
MPOMTH, ¥ MOKAXEM PEe3YJIbTaThl HAIIIETO BMEIIATEIbCTBA B 3Ty CUTYAIIUIO.
TyT e MbI 3aTpOHEM TTPOOJIEMBI COOTIONECHUS DajaHca MeX Ty TPUHIUIIAMU
CIIPaBEeUIMBOCTU U CTAOMIBLHOCTU CYIeOHBIX aKTOB, IEMCTBUSI BO BpEMEHU
CyneOHBIX aKTOB U 1Ip. JlaHHBIE ITPOGIEMbI PACCMOTPEHBI C YYETOM ITPAKTUKU
EBponeiickoro Cyna 1o rmpaBam yejioBeKa U APYyTUxX CyI0B.

I'naBa 13. HekoTopble MbICJIH 00 OCOOEHHOCTH CIIOPOB U3 MyOIMYHBIX

NPABOOTHONIEHUIA ¥ O MepecMOTpe CYIeOHbIX AKTOB B KAYECTBE

ucnoaHenns pemenunii Koncrurymuonsoro Cyna PO................................ 225
B nmaHHOi1 HeOOJILIIONM IJIaBe MbI OMUILIEM HEKOTOPHIE UIEH, TTPOIyMaH-
Hble HAMU TIPpU MOJATOTOBKE K CyaeOHOMY 3aceaHnio B KOHCTUTYLIMOHHOM
Cyne P®, HO He UCITOJB30BaHHbIE, TOCKOJIBKY OHM BBIXOIWMIM 32 PAMKHU
npeaMeTa pacCCMOTPEHUS Cyaa.

InaBa 14. Mcnoanenue noctaHonieHus Koncrurynuonnoro Cyna PO

3akonoaaTenem u copepuieHicrBoBanue I'TIK P® B cBete mocranoBJieHuii

Esponeiickoro Cyna mo npaBam 4eJiOBeKa. DTall MEPBbIii .......................... 230
B maHHOI1 r1aBe Mbl paCCMOTPUM TO, KaK UCTHOJHSIOCH MOCTAHOBJICHUE
Koncruryumonnoro Cyna P®D, u 1o, Kakue mpoGiieMbl Bce XKe He ObLIU yu-
TEHBI U pa3pelleHbl.

Iaga 15. Kak Haya i «MCHOOJHATH» B Cyax 00Iell IOPUCAUKINM

noctaHosjeHne Koncrurymuonnoro Cyna P®, uiu IlpasoBas

OIPEAEJICHHOCTD MPOTUB CIPABEIIMBOCTH -......ccoovvviieaniiiiiaaiiieeeniieeeeiieeenns 248
I'maBa o TOM, KaK HaJ€Xbl, BBICKA3aHHbIC B IIOCTAHOBJICHUMN KOHCTl/lTy-
mronHoro Cyna P®, 6uutn «I1puciocoeHbl» 1T yI00CTBa OTITUCHIBAHUS
OTKAa3HbIX ONPEACICHUI HaN30PHBIX MHCTAHIIUIA.

Inasa 16. IlpaBoBas onpe/eieHHOCTb U CIIPABELJINBOCTb,

i «fOnurep, Tl cepaAMIMIbCS, 3SHAYUT, THI HE MPAB...»......ooveveeneenrnrnen, 255
B nannoii raBe Ha mpuMepe ogHoro aena ECITY Hamu paccMoTpeHbI BOITPOCHI
CIIPaBEIMBOCTH Y MPABOBOI ONPeNeIeHHOCTH, a TAKXKe OCYILECTBIEHA 10~
IbITKA HAalTH OTBET Ha BOIPOC O IPUYMHE HAJTMYUSI pa3HbIX oaxonoB Poccun
n ECITY u pa3zodpaThbcsi ¢ 000CHOBaHHOCTBIO KPUTUKHU ABYMsI pepepeHTaMu
I'ocymapctBeHHO-mpaBoBoro ynpasiaeHus [pesnnenrta PD pemennsa ECITY.
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Inasa 17. IlpaBoBas onpe/eieHHOCTh H HHAIIMMPOBAHHE HAI30PHOTO

(KaccanuoHHOT0) MPOU3BO/ICTBA JULAMH, He YYACTBYIOIMMH B Jelie,

B cBete npakTuku Koncrurynuonnoro Cyma PD................................... 272
B 3T0ii r71aBe MbI MOBTOPHO PACCMOTPUM BO3MOXKHOCTb MHULIMUPOBAHUS
HaJI30pHOTro (KaccallOHHOIO0) ITPOM3BOACTBA MO 0OpaIleHUSIM AOKHOCTHBIX
JIMLL, Pa3IMYHbBIX TOCYIAPCTBEHHBIX OPraHOB, BKJIIOYAsI ISMyTaTOB, YIIOJIHO-
MOYEHHOTO IT0 MpaBaMm 4esioBeka B PD u 1p.

I'nasa 18. O Tom, KaK MbI HcnoJHAIM nocTaHoBaenue ECITY,

i IIposior K HOBOMY «HCTIBITAHHIO» HAMBOPOM ............covevinereenianeannennnnn, 286
B naHHOi#1 r1aBe Mbl onuileM, Kak Tocie Bbiurpbiia aena B ECITY mbr go-
OMBaJIUCh UCTTOJIHEHUS TTOCTaHOBIeHUs 3Toro Cya, ¢ KaKUMM MpodieMamMu
CTOJIKHYJIMCh U KaK BCE e JOOUIUCH He TOJIbKO TIepecMOoTpa paHee BhIHECEH -
HbIX CYIEOHBIX aKTOB, HO ¥ BHIHECEHMST HOBOTO CY/IEOHOTO aKTa B HAIIly TTOJIb3Y.

InaBa 19. IlpaBoBas onpeeeHHOCTb M yBaXKeHHe CYI€OHOTO PelleHus],
BCTYNHMBIIETO B 3aKOHHYIO CHITY, 0 JIeJIaM 00 OCIapMBAHUH JI€CTBUIA
roCyIapCTBEHHBIX 0pranoB, niu Hosblii moxoa B KoHCTHTYIIHOHHBII

B naHHOIi riaBe MbI ellie pa3 pacCMOTPUM BOTIPOCHI COOJIIOACHUS MpaB
U cBOOOM YeIoBeKa Mo AejiaM U3 MyOIMYHBIX IPABOOTHOIIEHUI C yIeTOM
MPUHIIKAIIA TIPABOBOM OMpeaeIeHHOCTU. bojiee BHUMAaTEIbHO UCCIIeayeM
Mpo6JIeMy MHOXECTBEHHOCTH MHCTAHIIMIA M 3alpeTa MOBOPOTa K Xy/IIle-
My (non reformation in peius) B ciopax rpaxnaH c rocyaapctsoM. [ToBomom
IUIST aHaJIM3a ObUIO KOHKPETHOE €10, KOTOPOe MOCTYXKIIO OCHOBAaHUEM
st oopanienus B ECITY u Koncruryuvonnsiit Cyn PO.

Inasa 20. Hama BcTpeya ¢ «0OKOM rocyaapeBbiM» B HAZ30pE .................... 343
B 5T0i1 r71aBe HaMU pacCMOTPEHBI HEKOTOPBIE aCIIEKThI y4acTHsI IIPOKYpopa
B I'PaKIaHCKOM IIpOlecCce Ha MIpUMepe HaIIlero Jejia Ha pa3HbIX ero aTarax
u B BepxoBHoM Cyne PD, a Takke MOAXOAbI K JaHHOM MpobjieMe B MpaKTUKE
ECITY.

InaBa 21. PeOpenaunr Han3zopa, uin «HoBoe BMHO B CTApbIX MEXaX» ...... 360
B 370l Ir1aBe HAMU PacCMOTPEHBI HEKOTOPhIE BOIIPOCHI BTOPOTO 3Tarla pe-
(opMUpOBaHMS IpaXkIaHCKOIO CYIOIPOU3BOIACTBA, B YACTHOCTH, U3MEHE-
HUsI, CBSI3aHHBIE C IEperMEHOBaHMEM psiaa MHCTaHIMit. Hac mHTepecoBao,
MOXKHO JIM JaHHbIE U3MEHEHUST CYUTATh puBeacHreM nojoxeHnii ['TIK PO
B COOTBETCTBME C €BPOMECICKMMU ITPABOBBIMU CTAHIAPTAMU M TIPABOBBIMU
nosuisamu Koncturynumontnoro Cyna PD, tem Goee 4To BIOCISACTBUN
3TU U3MeHeHUsI ObLIu BHeceHbl B ATTK PO.

BMECTO BIMIIOTA ... 371
8
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