[MepeliTi Ha CTpaHuLy C NOMIHOW Bepcuein»

A. A. Iletpos, B. M. [llapupos

IMPEAMETHAA MEPAPXUA
HOPMATHWBHbBIX
ITPABOBBIX AKTOB

MOHOI'PA®UA

0D

DNeKTPOHHbIe BEPCUN KHUT Ha caiTe
www.prospekt.org

*[TPOCTEKT

Mocksa
2017

MepeiiTv Ha cTpaHuULy ¢ NONHOI Bepcueii»


https://rucont.ru/efd/667125
https://rucont.ru/efd/667125

MepeiTn Ha cTpaHuLy C NOSHONM BepCUens

VIIK 347.933.5(47+57)(06)
BBK 67.711-91

1130

1130

Peuenzenmoi:

B. B. EpmioB, 1-p ropu. Hayk, pod., 3acay>KeHHbIi 1opucT PD, 3aciykeHHBIN aesITeIb
Hayku PO, akanemuk PAEH, pektop Poccuiickoit akageMuu IpaBoCymust;

B. B. UcakoB, 1-p 1opuj. HayK, ipod., 3acmyxkeHHbIi opuct PO, 3aBenyrommuit Kacdenpoit
TEOpUHU MpaBa U CpaBHUTENbHOTO MpaBoBeneHust HUY «Briciuast 1koaa 5KOHOMUKM».

IIpenMeTHas nepapxusi HOpPMAaTUBHBIX TTPABOBBIX aKTOB : MOHOTpadust /
A. A. Tletpos, B. M. IllacupoB. — Mocksa : ITpocriekt, 2017. — 208 c.

ISBN 978-5-392-23558-2

Monorpacdusi ToCBsILLEeHa UCCIIeOBAaHUIO ITPEAMETHOM HepapXUy HOPMATHUBHBIX ITPaBO-
BBIX aKTOB. PaccMaTpuBaeTcst OHsITHE MPEAMETHOM MepapXUy HOPMATHUBHBIX MPABOBBIX aK-
TOB, MICTOPUSI €6 BOSHUKHOBEHHMST KaK Mp1eMa IMPaBOTBOPUYECKOM TEXHUKU M OCMBICIICHMYSI
IOpPUIMYECKON HAyKOIi; IEMOHCTPUPYIOTCSI TPYAHOCTH MPAKTUYECKOTO MPUMEHEHNSI TIpeji-
METHOI1 Mepapxuu U MpeiaraeTcsi HOBbIi (C aKLIEHTOM Ha coepKaTeibHble CTOPOHbI (he-
HOMEHa) MOJIXO/] K IPOUTEHUIO €€ CyTH.

AnpecoBaHa 10prcTaM, UCTOpYKaM, duiocodaM 1 BCeM, KTO MHTEpeCyeTcs IpodiieMa-
MU TEOPUHU MpaBa.

VIAK 347.933.5(47+57)(06)
BbK 67.711-91

Hayunoe uzdanue
IleTpoB Anekcanap AjleKCaHIpOBHY,
ITacupos Baagumup Mouceesud

MNPEAMETHASA MEPAPXUA
HOPMATUBHDBIX ITPABOBBIX AKTOB

Momnorpadus

[Moanucano B nevars 26.06.2017. Mopmat 60x90 '/, .
Tleuats uudponas. Ileu. 1. 13,0. Tupax 50 5k3. 3aka3 No

00O «IIpocnexT»
111020, r. Mockaga, yi1. boposas, a. 7, ctp. 4

© Iletpos A. A, Illadupos B. M., 2014
ISBN 978-5-392-23558-2 © 00O «Ipocnext», 2014

MepeliTn Ha cTpaHwuLy C NOHOI Bepcueli»


https://rucont.ru/efd/667125
https://rucont.ru/efd/667125

MepeiTn Ha cTpaHuLy C NOSHONM BepCUens

OIJIABJIEHUE

CHHMCOK COKPAIMEHMI ...........oeeeuriieenieeeeenireeenureeeanisreeessseeeansseeessssseessnsseessnssseennns 5
Hcnonb3yembie JATHHCKHE CJIOBA M BBIPATKEHHS .........ccccuvvvvveeeeeeeeiennrnreeeeeeeeeinnnnees 7
BBEIIEHHE .........oovvviiiiiiiiiiiiiiiiiiiiitt e e e e e e e e s e e e e e e e eaeeeeaeaaaeaaaaaaaaaaaaaaaaaaaaaees 8

I'nasa 1. Mepapxus B npaBe: o0IIas XapaKTePUCTHKA ...

1.1. OG1LIEHAYYHOE TTOHUMAHME UCPAPXUM. ....ceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeens
1.2. YpoBHU B uepapxuu. DMepIKEHTHOCTb U HE(POPMATTU3YEMOCTb................... 16

1.3. Tpu acniekta MOHMMAaHUS UEPAPXUU B TEOPUU HEePAPXUTIECKIX
MHOTOYPOBHEBBIX CUCTEM........eeeeurrreeruteeeanuitreesnitteesateteessasreeesnurneessnneeenann

1.4. OnpenenacHue U TPUSHAKU UEPAPXHM .....ceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeees

1.5. Crieumndrika OCMBICTICHUST UEPAPXUU B TIpaBe

1.6. HOBBIE TPAHU MEPAPXUM B TIPABC......ccceeeurrrrrrreeeeeeeiirrrereeeeeeeesisrrreeeseessnsinnns
1.7. Teopust uepapXxmyeCKnx MHOTOYPOBHEBBIX CUCTEM MPUMEHUTEIbHO

K TIPABY «evvvvvteeeeeeeeeiurreeeeeeeeaaiesssssesseeessasssssssssesesssssssssesesesssnsssssseseseessnsssnns 34
1.8. OnpeneneHre MOHSITUS UEPAPXUM B TIPABC......uvvrrrrnnnnnnnnniiaeeaaeaaaeeaaaaaaeaaaeeans 38
1.9. YpoBHU uepapxuu B npase. Mepapxuueckue cBSI31 Ha YpOBHE

CYIITHOCTHU Y COICPIKAHMST TIPABA .....uvvvvvvreeeeeeeinerrrreeeeeeeseinnrrereeeseessnissssseeens 39
1.10. Uepapxuueckue HaYaIa B (DOPME TTPABA......uvrrrrrnnnnnnnnnnnnnnnaiaaaeaaesaaaeaaeeaaeeans 49
1.10.1. Mepapxust onucaHMs B TOCTPOSHUU CUCTEMBI TIPABA............ccceeeeeeeeeeeenns 50
1.10.2. Uepapxust HOpMaTUBHO-PETYISITUBHBIX CPEACTB —

HepapXusi CJIOEB MPUHSITUS PEILIEHUST 110 TIPABY .eeeeeeernervrrrreeeeeeerneereneeeens

1.10.3. OpranuzaimoHHas1 uepapxusi Bo BHEIIHeH (popMe TTpaBa
1.10.4. UtoroBas «rpexmepHasi» MOJIeJIb UEPAPXUUECKUX CTPYKTYP

100 1030) Y (140 1 : BTSRRI 59
1.11. Kputepuu oCTPOEHUS UEPAPXUU B TTPABE....uvvvrrrnnnnnnnnnnnaaraaasaaesaaaaaaaaaaeeans 63
1.12. ®axkTOphl, BIUSAIOMINAE HA IOPUTUICCKYIO CHITY ...ovvvrrvrreeeeeeeeirnrrreeeeeeeeennnnns 70

I'nasa 2. [IpenmeTHast vepapXusi HOPMATHBHBIX PABOBBIX AKTOB: MOHATHE,
HCTOPHS, MOKTPHHA .......cceeeeeeiurrrrrreeeeeeeseiererseeeeeeesssssssesseeessassssssssesesssesnssssnns 75

2.1. TIpenMeTHast uepapxusi HOPMATUBHBIX aKTOB KaK MPOSIBJICHUE
HETUMUYHBIX UEPAPXUUECKUX CBIZEH B TIPABE ....veeeveeenriennreennreeaieeaieeaneeens 75

2.2. OcHoBnl 3akoHoAaTeabcTBa CCCP 1 cO103HBIX pecityOInK —
TIePBHII OITBIT UCTIONB30BaHUSI TIPEIMETHOM NepapXuu JIN60
€€ TIPEITEUA? ...vvvvvveeeeeeeeeenneeeeeeeeeeeaaeaaeseaeeeaeeaaaesaseeaeaaaaaaaaaeaeeeaaeeeaeeeereeeeeees 80

2.3. KoHuenuus KonuduuupoBaHHOIO aKTa KaK akTa primus inter pares
B OTEUECTBEHHOM TEOPHMU TIPABA ......cceeieerereeeeeeeeeeeiisreeeeeeeeeeeeisseeeeeseesssaennnns 86

MepeliTn Ha cTpaHwuLy C NOHOI Bepcueli»


https://rucont.ru/efd/667125
https://rucont.ru/efd/667125

MepeiTn Ha cTpaHuLy C NOSHONM BepCUens

4 OrnaBnexne

2.4. Kazyc n. 2 ct. 3 I'paxkxnaHckoro kojaekca Poccuu: nepBblil OMbIT

HCITIOJIb30BAaHMS ITPEIMETHOU NepapXuu B 3aKOHOTBOPUYECTBE

TIOCTCOBETCKOM POCCHM ...t 94
2.5. lanbHeliliee pa3pacTaHue MacCuBa KOJUIM3BMOHHBIX HOPM

0 «IIPEIMETHOM» IPEBOCXOACTBE B POCCUICKOM 3aKOHOIATEIBCTBE ........... 102
2.6. TTomBITKY JieTaTu3allii KOHIICTIIIUY MPEeIMETHON HepapXum

B 3aKOHE O 3aKOHaX: Heynaya B Poccuu 1 yacTUIHBIN ycTieX B

CTPAHAX CHI L.oiiiiiiiiiii et e e e 108

2.7. Par in parem non habet imperium: KpUTHKa KOHIETLINU
(opManbHOTO MepapXUIECKOro MpUOpUTETa KOAUDUIIUPOBAHHBIX

)4 Vo) ; PSSP PRRURPSRRt 110
2.8. «[IpuMupuUTETHHBIE» TTO3UIIMH B CIIOPE O JIETUTUMHOCTH

TIPEAMETHOM MCPAPXMY ...vvvrrennnnnnnnnnieeiaeeiaeeeaaeeaeaaeeeaaeeaeaaaesaaaaeaassaessessseseeens 117
2.9. 3apy6exHbIe aBTOPBI O KOHIIETIIIVY TTPEIMETHON UEPAPXUU .........evveeennne.. 120

I'nasa 3. IIpuMeHeHne NPeIMETHON HePAPXHM HOPMATHBHBIX MPABOBBIX

aKkTOB cynaMu P®: MOIXOIBI M MPOOEMDI ............oeeeeerieeeerieeeaireeeenireeeeennns 123
3.1. I[IpoTMBOpPEIMBOCTD MPABOBLIX TTo3utMii KoHcTuTymmonHoro cyna PO
10 TIPOOJIEME TIPEAMETHOM UEPAPXII ....vvvvvveeeeeeeenrrrreeeeeeeeseirrreeeeeeeesesisnsees 123
3.2. HenocnenoBaTeJIbHOCTb peaiu3allii KOHLIETLMY TTPeAMETHOMI
MEPAPXUM CYIIAMUY ....ceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaeeeeaaseareaasaeaaaes 135
3.2.1. Kak cynpl 0TKa3blBalOT MPEIMETHOM UepapXuu B IIpaBe
Ha CYLIECTBOBaHME (TUTTMYHBIC IMHUU QPTYMEHTALIAM ) .....ovvvvvvvvvvvvnrvnnnnns 136

3.2.2. Kak cynby MOTUBUPYIOT MPUMEHEHUE MTPEAMETHOMN
()01 004 1 PSP PPUUPUPPRN 145

I'nasa 4. Konuenuus npenme’moﬂ HepapXun: HANMPaBJICHUA €€ OCMBICJICHUSA

H TIPOOJEMBI PABBHTH ..........vvveeenerieeeerreeesereeeessreeeeeeseesssssseseassseeessssesesnnes 154
4.1. T1pobaemMa OTpULIATETbHON MPEAMETHON UEPAPXUU ....vvvveeeeerrannenrrreeeeeeannnns 154
4.2. KoOHOIUKT TPUOPUTETOB KOTU(PDUIIUPOBAHHBIX AKTOB ...eeeeeeeeeeerrvrereeaeaannns 155
4.3. OcHOBaHUS NIPEAMETHOI UEPAPXUU: TIOIBITKA PEKOHCTPYKLIMU ........evvveeen. 161
4.4. DBpUCTUYECKUIA TOTEHIIMAT MISH ITPEIMETHOMN NepapXuu

HOPMATUBHBIX AKTOB ....ccceeiieeiiieeieeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeseeesssssssssssrsssrraanae 176
SAKITIOUEHHE ........coeeeeeeeiuierrrrereeeeeiinreaeeeeeeaesansssseaeeeessssssssesesessssssssesesessssssssssnn 181
CHMCOK UCTIOTb30BAHHBIX HCTOUHHKOB ..........ceruvveeeenirreeenanreeeaeneeesnenseessnsseeesnsnnens 183
ABTOPCKHI YKABATEJID ......cccceeuevvvrrreeeeenaiiirrreeeeeesasnsssasesesssassssssssesessesssssssssseees 204
HGOPMALHT 00 ABTOPAX ........eeeeeiirrriieeeeeeeiiiirrreeeeeeeeeiirrrereeeeeseitnreeeeeeeesenennnnes 207

MepeliTn Ha cTpaHwuLy C NOHOI Bepcueli»


https://rucont.ru/efd/667125
https://rucont.ru/efd/667125

