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V]IK 342.565.2
M A. Mumioxos

O IEHE3UCE OTEYECTBEHHOI'O KOHCTUTYUHOHHOI'O ITPABOCY 1NSA
(naen u npeanoxenns BTopoii nonoBuHbl 60-80-x ronos XX Bexa)

B cratbe anepaeie 060611a€TCA ROKTPRHATEHBIH ONBIT HCCACAOBAKMI BOIMOKHOCTEH CyAeBHOTO KOHCTHTYUHOHHOIO KOHTPONA (Haa-
30pa) 60-80-X rr. B YCTOBHAX COBETCKO#H NPEACTABHTEALHON CHCTEMBI NOCY1APCTBEHHON BNACTH H BBOJATCA B Hay4HBIH 060pOT Ma-
TepHansl Poccuitckoro rocynapcrsenHoro apxusa Hosedte#t uctopuu (6siswero Apxusa LLK KINCC) no sro#t npobneme. Artop ne-
7AET BHIBOJI, YTO OTCHECTBCHHON AOKTPHHE rOCYJAapCTBEHHONO (KOHCTHTYUHOHHOrO) 11paBa TOIO BPEMCHH HE yjaanoch Bbipaborars
UETKOTO NpeacTaBacHHA 0 Bynyuurx $opMax U CHCTEME CMELHANH3HPOBAHHBIX OPraHOB OXpaHbl KOHCTHTYUwH Owa pacnonarana
NHWL HECKOIbKAMK A1bTEPHATHBHBIMH BAPHAHTAMM PCLICHMA JTOIO BOMPOCA, CBAIAHHBIMH € BEPXOBEHCTROM 32KOHOJATEALHOH
(npeacTaBuTENBHOM) roCy1apCTBEHHON BIACTH H HTHOPHPYIOWHMH HIPUHUHN Pa3AENCHNA BAacTeR

Crares sBisercs NPOJO/DKCHHEM UHKIa OYEPKOB, [10CBALICH-
HBLIX MPEABICTOPUH KOHCTHTYLIHOHHOTO npasocyans Poccun [1]. Co
sropo#t nonosuuel 60-x rr. XX B. 6once WHPOKUM CTaHOBHUTCS Aua-
Na30H MCCNEAOBaHNH MPoONeM KOHCTHTYLIMOHHOTO Hax3opa M KOH-
Tpons B8 CCCP. [MoMHMO KPUTHKH MHCTHTYTa CyaeOHON npoBepku
KOHCTHTYLMOHHOCTH 3aKOHOB B GYpXYasHBIX I'OCYJApCcTBAX W YT-
My6NEHHOTO I3y 4EHHA OTEUECTBEHHOIO OMbTa Y4acTis BepxosHoro
cyaa CCCP B ocyiuecTBIeHMH KOHCTHTYLHOHHOTO HAA30pa YYEHsIC
pa3pabaTbIBalOT TCOPETHYECKHE BOIMPOCH! KOHCTHTYIIMOHHOM 1OCTH-
UMK M YAENOT BHHMAHHE TPAKTHKE KOHCTHTYLIMOHHBIX CYAOB,
YUPEKACHHBIX B HCKOTOPLIX COLMATMCTHYECKMX TOCY JapCTBax.

Cneunanuctsl B 061acTH KOHCTHTYLIHOHHOTO NpaBsa 3a-
pyb6exHbIX cTpad B cBoMX paboTax naiot BechbMa riay6o-
KYI0 IOpHAMUEcKYl0 HHOpMauMio O CyLIeCTByHOLIeH Bo
MHOTHMX U3 HUX KOHCTHTYLIHOHHOMN KOCTHUMH, QaKTHUECKH
TIOAFOTaBNMBaA «NOYBY» JU1S BHEAPEHUA 3TOTO MHCTHTYTa
B NEPCNEeKTHBE B MEXAHW3M rOCYIapCTBEHHOMH BnacTH 6y-
AyUIHX NOCTCOBETCKHX roCy1apcTB.

H.A. Jlensx B BecbMa 0OBEMHOM rnaBe KONIEKTUBHOI
MoHorpaduu [2] npH MMHUMAIBHBIX OTBJIEYEHHAX Ha HAEO-
JIOTMYECKHE LITAMIIBI HCCJIEAOBANA MPEANOCLUIKY co3na-
HUA CHCTEMbl KOHCTHTYLHOHHOIO Hal3opa, COOTHOLUCHHE
KOHCTHTYUMOHHOCTH M KOHCTHTYUMOHHOrO Haasopa (Tak
H.A. Jleaax u gpyrue uccnemoBatest KOHCTHTYLMOHHOTO
npaBa 3apy0eKHbIX CTPaH MMEHOBATH TOTa KOHCTHUTYLIH-
OHHYIO IODMCOMKUHIO B 3anamHbix cTpaHax). Eio orMeue-
HO, 4TO € NOMOUIBbIO KOHCTHMTYLHOHHOrO Haa3opa pelua-
I0TCA aKTyanlbHbie BOMPOCH MO.IMTHYECKON uenecoobpas-
HOCTH H METOJO0B NMPHUMEHEHHA NEACTBYIOWErO MpaBa NpH
MEHSIOLHXCH YCIOBHAX.

ABTOp 0OJHa M3 MePBbIX B OTEYECTBEHHON Hayke KOHCTH-
TYUHOHHOIrO MpaBa CTala YTBEPXKIaTh, YTO «OLEHKA IpaBo-
BOTO {IONIHTHYECKOTO 3HaveHHA OypiKya3sHOro HHCTUTYTa
KOHCTHTYUMOHHOTO Hal30pa MNpeACTaBIseTCA CIOKHOH, KOM-
TUIEKCHON M 4acTO HE AOMYCKaOLLei OXHO3HAYHOTO PelLeHHS
3anavyed. Ee paspewedne npeanonaraer scecTopoHHUi aHa-
JIM3 JaHHOTO HHCTHTYTa, T.€. BbIABJICHHE €r0 MeCTa Cpeau
Ipyrux yactedt 6ypikya3sHOTO rocynapcTBa, ero BlaHMOJeil-
CTBHA C TapiamMeHTOM, npasuTeabcTBoM». MLA. Jlensx kBa-
AnduUMpoBana pellieHns KOHCTUTYLIMOHHBIX Cy0B no ¢op-
Me Kak NpaBOMPHMEHHUTEbHbIE aKThl, @ «B JEHCTBHTE/NLHO-
CTH» KaK «HOBbIE HOPMbI NPaBa», YTO, MO e MHEHHIO, CBHAE-
TEALCTBYET O NPOTPECCHPYIOLEM HOPMOTBOPUYECTBE B pam-
Kax KOHCTUTYLIHOHHOIO CYAOTIPOU3BOICTRA.

KoMMeHTHpYeMbIH TPy MO3BOASN YHTATENIO NOHATS,
YTO B 3anaiHbIX CTpaHax HCXOAHbIE KOHCTUTYLHOHHbIE

npeanocsukH GOpMHPOBaHUA, COCTaBA M KOMMETEHLMH
KOHCTHTYLIHOHHBIX CYyIOB € HeM30EXHOCTBIO BelyT K CO3-
NaHHIO MOMHOMOYHOr0, HE3aBHCHMMOroO MpOTHBOBECA Map-
namenty. [lonobGHele cyabl npeacrasaaioT coboit Bepxos-
HOrO rapaHTa, CTpaxa He3pl61EMOCTH MPHHLHIIOB KOHCTH-
TYUHH Y 3aKOHHOCTH, CO3[1aHHE WX ABJIACTCA peakuueh Ha
PYXHyBLIHA $amucTCkui pexxum I'epMaHuy 1 ee caTeniu-
T0B. [l03TOMY BBEJ€HHE CNEUMANbHBIX OPraHOB KOHCTH-
TYLHOHRHOTO KOHTPOJIA H HaA30pa BO MHOFHX €BpONefcKuX
CTpaHax paccMaTpHBAIOCh «KAK OMpEJeNeHHas rapaHTus
QeHCTBYIOWMX [PAaBOBBIX HOPM» M npospieHue Gypxyas-
Ho# ubepanbHO AEMOKpaTHH.

Becbma 6mi3kyto no Ayxy M OpuaHYecKOH HHTepnpeTa-
LMH K B3r71A4aM NpeblIyLiero aBropa 0OCTOATENbHYIO OUEH-
KY MHCTHTYTY KOHCTHTYLMOHHOH tocTuunu aan JLA. Jlaau-
aHu. XapakTepu3ys CyWHOCTb, GOPMbl ¥ NPAKTHKY 3TOro
uHcturyTa 8 ClUA, OPI, Hranuu, ®Opanuny, Muaun, on
OTMeYaN, YTO BeAylUHe KOHCTHTYLHOHANINCTBI 3THX CTpaH
CYUTAIOT KOHCTHTYLIMOHHYIO IOCTHUHIO 00A3aTeNIbHbIM aT-
puOYTOM [1EMOKPaTHYECKOTr0 FOCY A2PCTBEHHOTO CTPOA, 3a-
IIMTBI NMpaB ¥ cBOGOA rpaxaaH. Y4eHsI aenan BbIBOA, 4YTO
NPUHUHKIT KOHCTHTYLIMOHHOTO Hax3opa caM no cebGe He aB-
nsetca abconOTHO peakUHOHHBIM, €CJIK OH HE OTpuLaeT
BEPXOBEHCTBA BHICLIETO NMPEACTABUTENBLHOrO OPTaHa M BbiC-
ek IOpHAHYECKOH CHIbl MPHHUMAEMBbIX UM aKTOB, €CIH
KOHCTHTYUHOHHBIt cyA obnapaeT cTporo onpeieieHHoMH
KOMMETEHUMEN M He MpeBpallaeTcs B yUpexkaeHHe, CTOs-
uee Had BCEMH APYTHMH roCyAapCTBEHHBIMH OpraHamMH M
¢daxTHyeckd GopMHpyloLiee KOHCTHTYLIHOHHbIE HOPMBbI.
[Mpu 3THX ycnoBufx W onpeaeneHHbIX 0OCTOATENLCTBAX
yKa3zaHHbIH MHCTUTYT, No MueHmo JI.51. lanuanu, «Moxker
UrpaTh B OCHOBHOM NpOrpeccuBHyIo pons» [3. C. 39-64].

Bmecre ¢ Tem coxpaHanach 3aMMCTBOBaHHas M3 npe-
ObLAYILKX JEeCATHAETH H KpaHHe HeraTHBHaA OLEHKa Cy-
2e6HOH NpOBEPKU KOHCTUTYLMOHHOCTH HOPMATHBHBIX aK-
TOB B 3anafHuix rocymapcreax [4-9]). P.X. BunsaaHos,
HanpuMmep, NpH3IHaBas paclHpeHHe Kpyra CTpaH., rae npu-
MEHAETCA ITOT WHCTHTYT, @ aKThl KOHCTHTYUHMOHHO# loc-
THUMH B KauecTBe CAMOCTOATENILHOTO MCTOYHWKA npasa,
OJHOBPEMEHHO NHCall O «APKOH TNOAMTHYECKON OKpacke»
CyneGHOro KOHCTHTYLHOHHOTO KOHTPOINS, CBA3LIBAA €0 C
nUKBUAaLYel KOHCTHTYUHOHHOM 3aKOHHOCTH. OH oTHO-
CHN 3TOT MHCTHTYT K YHMCNY «HOBBIX aHTUIEMOkpaTHue-
CKMX 3JIEMEHTOB MOCNEBOEHHBIX OYpicya3HbIX KOHCTHTY-
UMA» U nonaran, 4To €ro CyIHOCTh OIHA ~ «3TO AOMOIHH-
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