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K BOMPOCY O CUJNE CYOEBHbIX AKTOB APBEUTPAXHOIO CYOA

CTATbA OMNYBINKOBAHA B «BECTHVK BAC P®», 2003, Ne 5, C. 69-75.

M.A. POXXKOBA
Yacte 1. O COOTHOLWEHUN NPEIOAULUN N OBA3ATENIbHOCTU CYAEBHbLIX AKTOB

B cynebHo-apOuTpakHOM nNpakTMKe AOCTAaTOYHO pacnpoCTPaHEHHbIN Xapaktep npuobpenu
crnyyauw, kKorga OogvH M TOT e WCK (coBnajalowmim Mo npeameTy U OCHOBaHWIO) NpeabsBrseTcs
noovepeaHo pasfMyHbIMK NULaMM.

Hanpumep, cyg npusHaeT npaBo COOGCTBEHHOCTM Ha UMYLLECTBO 3a OAHWM JIULIOM, HO OpYron
CybBbeKT, He ABMALWMNCA y4aCTHUKOM npouecca, npeabasnseT TpebosaHme o NpM3HaHuKM 3a HUM npasa
COBCTBEHHOCTM Ha TO e umyLlecTBo. B gpyrnx cnyyasx nocne BolHECEHWS CyAoM pelleHns ob oTkase B
yOOBNEeTBOpeHun TpeboBaHWs 3aMHTEPeCcOBaHHOMO nuua O MPU3HAHMM  OCMOPUMOWN  COENnkKu
He[eNcTBUTENbHON MO yKa3aHHOMY B 3aKOHE OCHOBAHMIO APYroe 3anHTepecoBaHHOe nuuo obpatlyaetcs
B CyA C UCKOM C TEMMU Xe NpeaMeToM U ocHoBaHmeM. JInbo nocne OTKNOHEHUs CyaOM MCcKa O NMPU3HAHMK
HeJeNCTBUTENbHbLIM akTa rocy4apCTBEHHOIO opraHa MHOe Nuuo 3asBnaeT To Xe TpeboBaHue, cebinasich
Ha Te xxe obcTosTenbCTBa.

Ctporo roBopsi, B N0A0OHbIX Clyyasx BTOPOW WUCK He TOXOECTBEHEH NepBOMY, MOCKOMbKY WCKM
NPU3HaITCA TOXAECTBEHHbIMM MPW YCNOBUW MOSIHOrO COBMNafeHnst BCeX TpeX 3fIeMeHTOB — CyObekToB
ucka', ero npeameTa M ocHoBaHusi. Tak, B cuny nyHkta 1 ctaten 148 AMNK P® apbutpaxHbeii cyq
OCTaBnsieT WUCKOBOe 3asABneHune 06e3 pacCMOTPeHWusl, ecnu Mocrne ero MpUHATUS K MpPOU3BOACTBY
YCTaHOBUT, YTO B MPOM3BOACTBE apOMTpPaKHOro cyda, cyda oOLien HpucouKuuK, TPETENCKOro cyaa
UMeeTCs 4eno Mo CNopy Mexay TeMM e NuuamMmu, 0 TOM Xe NpeaMeTe 1 No TEM XKe OCHOBaHUSM.

CnepoBatenbHo, ocTaBuUTb 0e3 paccMoTpeHuss BTopoe uckoBoe TpeboBaHme Mo MOTUBY
TOXOECTBEHHOCTU WCKOB CyAd He BrpaBe. ApOuTpaxHbli Cyd [OOIDKEH paccmoTpeTb “noBTOpHOE”
TpeboBaHvne MO CylwecTBy M BbIHECTU MpaBuiibHOe pelleHve. Ha aTom aTane v BO3HMKaeT BOMpPOC,
AOMKEH N Cyd MpU BblHECEHUWM pelleHust Mo “MOBTOPHOMY” WCKY MPUHMMaTb BO BHUMaHWE paHee
COCTOSIBLLEECH peLleHne No Aeny ¢ y4acTnem UHbIX nuy?

B cygebHbix akTax, BbIHOCMMbIX NO pe3yfnbTaTam pacCMOTPeHWs “NoBTOPHbLIX”  WCKOB,
BCTPEYaTCHA CCbIKU Ha (haKTbl, yCTAHOBMNEHHbIE paHee BbIHECEHHbIM W BCTYNUBLLMM B 3aKOHHYK CUIy
pelieHneM apOuTpaxHoOro cyga no ApyroMy Aeny. YkasbiBas Ha TO, YTO [AaHHble akTbl Yxe
nuccnegoBanucb apbuTpaxHbIM CyaA0M W MOMYYWUIM COOTBETCTBYIOLLYIO NPaBOBYIO OLEHKY, Cyd NpusHaeT
UX He moanexalumMmu AoKasbiBaHUo (MpetoguumanbHbiMU) U OCHOBBIBAET Ha HUX CBOE peLUeHue.

O6pawasicb C¢ xogaTtancTBOM O MepecMoTpe cyaebHoro akrta, 3asButenn OOOCHOBAHHO
ccoinatotes Ha cnepytowee. O6CToATENBCTBA, YCTAHOBMEHHbIE B paHee BbIHECEHHOM peLleHuun, Ha

! O603HaueHe paccMaTPUBAEMOro aneMeHTa Kak “CyGbekThl Ucka”, B TO BpEMS Kak 3aKOHOAaTEN b
roBopuT nuwb o ctopoHax (MK PCPCP) u nuuax (AlNK P®), 06bsicHAETCst TeM, YTO TEPMUH “CTOPOHbI”
umeeT bornee y3koe 3HauyeHWe, a TepMUH “rnmua’ — ropasgo 6onee wnpokoe. Kpyr cy6beKkToB ncka
AOCTaTOYHO Y30K: K HUM OTHeCEeHbI TONbKO Te fnua, KOTopble BNpaBe pacnopsKaTbCs MaTtepuanbHbIMM
(cybbexkTMBHBIMUW) NpaBamu, 3aTparMBaemMbiMn NckoM. CnegoBaTenbHO, K CyObekTam ncka cnegyet
OTHECTW UCMU08 U 0M8em4YuKo8 (CTOPOHbI), a TaKkKe mpembux /Uy, 3as6/510WuUX CaMOCmosime ibHbIe
mpebosaHusi Ha npedmem criopa (B cuny ctatbn 50 AMK P® oHu nmetoT cTatyc TpeTben CTOPOHbI B
crope, 1Ux npoLeccyarnbHOe NooXeHne NpupaBHNBAETCH K MONOXEHWIO uctua). Bce octansHble nuua,
yyacTByloLMe B gene, U UHble y4aCcTHUKM NpoLiecca He MOryT paccMaTpuBaTbCs B Ka4eCcTBe CyObeKToB
1CKa, NOCKONbKY MX MaTepuarnbHble npaBa HenocpeacTBEHHO MCKOM He 3aTparmBaroTCs v OHU He
obnagatoT NPaBoM PacnopsKEHUs COPHLIMU MaTepuanbHbIMKU Npasamu. MNpu oLEeHKe TOXOAECTBEHHOCTH
Ucka paHee NpeabsBleHHOMY UCKY B pacyeT AOSMKHbI NPUHMMAaTBLCS TOMNbKO CyObekThl ncka, Bce
oCTalnbHble YH4aCTHUKM NpoLecca He MOryT paccMaTpuBaTbCs B Ka4eCTBE MHONBUAYANU3NPYIOLEro
anemMeHTa ucka. Tak, npy ToxaecTse NpeaMeTa n OCHOBaHUS ABYX UCKOB, a Takke COBNaAeHUn uctua u
OTBETYMKA, HO HECOBMNAaAeHUN CBMAETENEN U NpegcTaBuTenemn, UCKN ByayT TOXXAECTBEHHbI, U TOT U3 HUX,
KOTOPbIN 3asBMNeH No3xe, He MOXeT BbITb PACCMOTPEH NO CYLLECTBY.
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