D ~ ~ v

Cepus «Axmyanvhvie 0puouyecKue Uccie008anHusLy

J.A. Ilamenues, B.B. ['apamuta

B1UHA B I'PAXXIAHCKOM IIPABE

FOPKOMMNAHU

Mocksa — 2010

D ~ ~ v


http://rucont.ru/efd/178438
http://rucont.ru/efd/178438
http://rucont.ru/efd/178438
http://rucont.ru/efd/178438

D ~ ~ v

VJIK 347.254
BBK 67.404.2 (2 Poc)
1125

Mamennes /I.A., Fapamura B.B. Buna B rpaxxnanckom npase: Monorpadust. M..:
IOPKOMIIAHU, 2010. — 143 c. — (Cepust «AKTyalbHbIE IOPUIUYCCKUE UCCIIEI0BA-
HUS).

ISBN 978-5-91677-072-8

B MOHOI‘pa(i)I/II/I HUCCJIICIOBAHBI 0COOEHHOCTH BHHBI B TpaXJaHCKOM IIpaBe. Buna
paccMaTpuBacTCs KaK OAHO U3 yCHOBI/Iﬁ rpa)KIIaHCKO-HpaBOBOﬁ oTBeTcTBEHHOCTH. OCOo-
00e BHUMaHUE YACTACTCA (i)OpMaM BHUHBI, a TaKXKC HpO6JIeMaM BUHBI FOPUIUYCCKOTO
Jjna. PeKOMeHI[yeTCSI JUIL CTYACHTOB, aCIIUPAHTOB, HpeHOﬂaBaTeHefI, BCEX, UHTEPECY-
FOIIUXCA Teopneﬁ COBPEMEHHOTO I'pa’KAaHCKOI0 IIpaBa.

IIpyn Hanucanuyu padoThbl UCIO0/Ib30BAHBI MATEPHAJIbI
CIIC «Koncyabrant Ilimroc»

V]IK 347.254
BBEK 67.404.2 (2 Poc)
ISBN 978-5-91677-072-8

© IMamennes /[.A., 2010
© I'apamura B.B., 2010
© 000 «fOPKOMITAHI», 2010

D ~ ~ v


http://rucont.ru/efd/178438
http://rucont.ru/efd/178438
http://rucont.ru/efd/178438
http://rucont.ru/efd/178438

D ~ ~ v

OznaeneHue

BBEIEHIIC ...ttt e e e e e e e e eeeeeeenens 4

I'masa I. TPA’KIJAHCKO-ITPABOBASI
OTBETCTBEHHOCTbD: HIOHATHE U OCHOBAHUA

§ 1. [ToHsTHE rPaXKIaHCKO-TTPABOBOM OTBETCTBEHHOCTH ....eovveevvenveenveeeeneenn 7
§ 2. [Ipo6ema mo3UTHBHOM OTBETCTBEHHOCTH B TPAYKTAHCKOM IIPABE ........ 23

§ 3. lcTopus pa3BuTHs rpak/IaHCKO-ITPABOBON OTBETCTBEHHOCTH 3a MPHU-

UUHECHIE BPCIIA -.eevveuveeneeneeeneeneeeseeseeseeseaseansesseesesseesesseensesseensessesnsessesssensenns 34
§ 4. IIpotuBonpaBHKIE IEHCTBUS B TPAKIAHCKUX TPABOOTHOIIECHHSIX ........ 42
§ 5. Bpen kak ycioBue rpax1aHCKO-IIPAaBOBO OTBETCTBEHHOCTH .............. 54

I'nasa II. BUHA KAK YCJIOBUE
T'PAKJIAHCKO-ITPABOBOI OTBETCTBEHHOCTH

§ 1. IloHSTHE BUHBI B TPKIAHCKOM TIPABE ...cvvenvevienieneeseeeneeneesseeneeneeneesneens 66
§ 2. [Tpo6ieMa BUHBI FOPUAUICCKOTO JTHTIA ....vevveneeneeneeneeresreseeeeneeneeneeneenenns 77

I'nasa III. ®OPMbI BUHBI B I'PA’KJTAHCKOM ITPABE

§ 1. YMbIuieHHAS ()OPMa BUHBI B TPAKIAHCKOM ITPABE «.....vvevevenreerereerennens 91

§ 2. Heoctoporxrast popma BUHBI B TPAKTAHCKOM TIPABE ......cvveverevererenenes 102

§ 3. Kpurepun HeoCTOPOKHON BUHBI: TEOPHSI M IPAKTHKA «.....verveneeenreneenne 114

SBAKIHOUCHHEE ........ooeiininieieiiieieeeteatete ettt aese et et s e e sae s e s aenenis 133

JIMTEPATYPA ...ttt st 138
3

D ~ ~ v


http://rucont.ru/efd/178438
http://rucont.ru/efd/178438
http://rucont.ru/efd/178438
http://rucont.ru/efd/178438

D ~ ~ v

BBepeHue

B ycnoBusx nepexona Poccuu K ppIHOYHOM S9KOHOMHUKE, OTKa3a
rocyZlapcTBa OT MOHOIIOJIMHM B SKOHOMHUUYECKOH cepe 3aKoHOMEP-
HBIM SIBJISIETCS 3HAYUTEIHHOE YCUIICHUE POJIM YACTHOTO, B TIEPBYIO
ouepenb, rpaxaaHcKoro mnpasa. [Ipu 3ToM B MeHsIOIEMCST MUPE
MOCTYJIaThl TPAXKIAHCKOTO MIpaBa HE JOJIKHBI IIPEBPAILATHCA B aK-
CHOMBI, KOTOPBIE€ HEJb3s MOABEPTraTh COMHEHUIO U KPUTUYECKOMY
HAay4YHOMY aHAJIHU3Y.

18 uromst 2008 1. [pesuaent PO noanucan Ykas «O coBepiieH-
cTBOBaHuM [ paskaaHckoro koaekca Poccuiickoit deneparumy»' . B
LEJISX COBEPIICHCTBOBAHUS 3aKOHOMATEIbHBIX OCHOB PHIHOYHOM
SKOHOMUKH JaHHBIM yKa3 MPEUIOKII pa3paboTaTh KOHIICTIUIO
COBEPILIEHCTBOBaHUS [ paxaaHCKOro KOJIeKca U MOATOTOBUTD 3aKO-
HBI 0 BHECEHHH N3MEHEHHI B OTOT OCHOBOIIONIATAIOIINHA HCTOYHIK
Poccuiickoro yactHoro npasa. XapakTepHo, UTO Cpe/iy 1esieil co-
BEPIIICHCTBOBAHUS TPaKJIaHCKOTO 3aKOHOAATENIbCTBA B yKa3e Ha-
3BaHbI COMMKEHUE HOPM [ paskTaHCKOTO KOIeKca ¢ MPaBUIIAMHU Pe-
TYJIUPOBAaHUS COOTBETCTBYIOIIMX OTHOLIEHUH B EBponeiickom Co-
F03€ U HCMOJIb30BaHUE B TPAXKIAHCKOM 3aKOHOATENbCTBE Poccuii-
ckoil denepaluu «HOBEUILIETO MOJIOKHUTEIBHOTO ONbITa MOJIEPHU-
3aIuU TPAXKIAHCKUX KOJIEKCOB Psifia €BPOTICHCKUX CTpaH».

Ha ocHOBaHMM yIIOMSIHYTOTO BbIIIE YKa3a Obliia MOJArOTOBJICHA
«KoH1enuus pa3BUTUs IPakIaHCKOTO 3aKOHOaTenbcTBa Poccuii-
ckoit denepauuny, onodbpennas Coserom npu [Ipesunente PO o
KOMU(UKAIIMKA ¥ COBEPIICHCTBOBAHUIO IPAKJAHCKOTO 3aKOHO/A-
TeNbCTBA> . ABTOPBI KOHIIEIIIIMKA UCXOISAT M3 TOTO, YTO C Havaja
90-x TOI0B B CTpaHEe MPOU3OIILIN BaXKHBIE IKOHOMUIECKHUE U COITH-
aJbHBIC MTPEOOPa30BaHMSI, HE TIOTYUYHUBIIHE JOJDKHOTO OTPaKCHUS
B 3aKOHOAaTeNbCTBE. [IpakTrKa BBISBHIIA «HEAOCTATOYHYIO IS
HOBBIX YCJIOBUIM 3aBEPIICHHOCTh B 3aKOHE PsJa KIACCUYECKUX
rPpa’kIaHCKO-IIPABOBBIX MHCTUTYTOB, TAKUX KAK HEIECUCTBUTEIb-

! Poccuiickas rasera. 2008, Ne 4712.
2 Bectuuk BAC P®. 2009. Ne 11.
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Bseoenue

HOCTb CJEJIOK, CO3/IaHUE, PEOPTaHU3alMsl U JIMKBUAALNS IOPUIM-
YEeCKHUX JINL, 3aKOHHbIE MPOLIEHTHI, YCTYIIKa TpeOOBaHMI U mepe-
BOJ| J0JITa, 3aJ10T U Jp.». [loMUMO 3TOro, MHTEHCUBHOE pa3BUTHUE
SKOHOMMKH BOOOIIIE U (PMHAHCOBOTO PhIHKA B OCOOEHHOCTH Tpedy-
€T aJIeKBaTHOI'O 3TOMY Pa3BUTHUIO PErYJIIMPOBAHUS LICHHBIX Oymar u
(bMHAHCOBBIX CIEIIOK.

[IpuBeeHHBIN BBIIIE CIMCOK HE HCYEPIBIBAET BCEX MPOOIEM,
CBSI3aHHBIX C IPUMEHEHHEM JIeHCTBYIONIEro [ pask1aHCKOTO KOJIeK-
ca U OOILIMM COCTOSIHMEM IpaxaaHckoro npasa B Poccuu. Kpome
TOTO, 110 HAaIlleMy MHEHHUIO, YCIIEITHOE COBEPIICHCTBOBAHUE TPaX-
JTAHCKOT'O TIpaBa, KaK U J00W Ipyroil orpaciiv rnpasa, BO3MOXKHO
TOJIBKO Ha OCHOBE COOTBETCTBYIOIIMX HAYYHBIX pa3paboTok. Paz-
BUTHE TIpaBa JIOJUKHO MJITH UMEHHO OT TEOpUHU K IMPaKTHKE, YTO
MOBBIIIAET UHTEPEC K TEOPETHUECKOMY OCMBICICHHIO (yHIaMEH-
TaJbHBIX MPOOJIEM TPaskIaHCKO-IIPABOBOTO PETYITHMPOBAHHSL.

OpnHoii u3 mpoOIieM, HECOMHEHHO, 3aCTYKUBAIOIINX BHUMAHMSI,
SIBJIIETCSA, TI0 HAllleMy MHEHHIO, IpoOjeMa BUHBI B IPaXKIaHCKOM
npase. HecMoTps Ha TO, YTO B Ipak1aHCKO-IIPABOBBIX OTHOLIEHHU-
X B HEKOTOPBIX CIy4asiX BO3MOKHO HACTYIIJICHHE OTBETCTBEHHOC-
TH 6€3 BUHBI, UIMEHHO BUHA TIPOJIOJIKAET OCTABATHCS OTHUM U3 BaXK-
HEHIINX yCIOBUH I'PakJaHCKO-IIPABOBOM OTBETCTBEHHOCTH.

[IpoGiemMbl BUHBI B TPa)KAAHCKOM IpaBE UCCIEAOBAHbBI SIBHO
HeocTaTouHo. OT/IeIbHbIE aCIIEKThl BUHBI B TPAX/IaHCKOM IpaBe
pOoaHaJu3UpPOBaHbl TAKUMH aBTOpaMu, Kak b.C. AHTUMOHOB,
E.B. Byrenko, O.C. Uodde, H.IT. KopmryHosa, B.A. ITnoTHUKOB,
T.B. lllenens, C.K. IlInmkun u apyrue, B OCHOBHOM, Ha YPOBHE
CTaTell WK OTAETbHBIX maparpados.

K uuciy Hanbonee pyHIaMeHTaIbHBIX U KOMIUIEKCHBIX UCCIIE-
JIOBAaHUI BUHBI KAK OCHOBAHUS I'PaX/1aHCKO-IIPABOBOM OTBETCTBEH-
HOCTH MOYKHO OTHECTH JOKTOpCKyto auccepranuto [.K. Marseesa,
3amMieHHyto B 1951r. OnHako JaHHOE MCCIIEIOBAaHUE BBIMOIHS-
JOCh B YCJIOBHSIX JAEUCTBUS IPa’KIAHCKOTO 3aKOHOJATEIbCTBA, OC-
HOBAHHOTO Ha WHBIX, YeM CETOJHS, IpUHIHUIAX. B mocnenyromue
roas! konnenus [.K. MaTBeeBa nmoasepriack 000CHOBaHHOM KpH-
THUKE.
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Beeoenue

HacrosiTenpHbIe TOTPEOHOCTH COBPEMEHHON TEOPUH M TPaK-
TUKH, a TAK)KE TIPOIOJDKAIOIIHE TTOSBIISTHCS HAyYHBIC Ty OJTHMKAIIH,
CBSA3aHHBIE C AHAJIIM30M PA3JIMYHBIX ACIEKTOB I'PaXKIaHCKO-IIPABO-
BOI OTBETCTBEHHOCTH, ¥ TTOOY/IUITN aBTOPOB BhICKA3aTh CBOM B3IVIS
110 JJAHHOMY BOIIPOCY.
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